The multilateralization of international investment law has witnessed repeated disappointments over the past six decades. Current negotiations regarding the
I. Introduction
The General Agreement on Tariffs and Trade ("GATT") was created more than 60 years ago to establish a multilateral framework to govern international trade. To date, no such multilateral framework exists vis-a-vis transnational investment. 1 As such, the prevailing approach revolves around bilateral trade agreements. Nevertheless, efforts to multilateralize investment rules continue to develop. The Trans-Pacific Partnership ("TPP") negotiations may be one such effort that would successfully multilateralize international investment rules. The P4 Agreement itself does not include an Investment Chapter. However, it provides that "negotiations on investment regime shall start no later than two years after entry into force of that Agreement." 6 On June 12, 2012, the negotiated text of the Investment Chapter was released.
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This paper analyzes the effect the TPP Investment Chapter negotiations may have on the multilateralization of international investment law. It is divided into five parts including an Introduction and Conclusion. Part two will begin with some theoretical debates regarding multilateralization. Part three will trace several 1 attempts towards multilateral investment regimes over the past six decades. These two parts attempt to provide the theoretical foundation and empirical background for the current TPP negotiations. Part four will analyze the potential implications the TPP negotiations may have on the multilateralization of international investment law. It will firstly provide a general evaluation of such implications followed by an examination on negotiation strategies being employed by the parties. Furthermroe, it will propose several new initiatives to improve the TPP investment regime and, as such, contribute to the multilateralization of investment governance.
equivalence.' 13 It implies that some States may avail less benefits or lose more than others in a specific period and/or over a given issue. However, this simplified description does not fully reflect the reality. In practice, multilateral institutions do not disregard "individual preferences, situational exigencies, or a priori particularistic grounds." Rather, they often accommodate diversity among participants through permitting special arrangements for some States, especially developing countries. The GATT/WTO, a recognized successful multilateral institution, is a case in point. While the GATT/WTO provides for Most-favored-Nation ("MFN") treatment, "generalized principles of conduct" from a viewpoint of international relations, 14 it allows many arrangements tailored to particular circumstances for some parties. Under the General Agreement on Trade in Services ("GATS"), e.g., different WTO members undertake divergent obligations of liberalization in trade in services, depending on their commitments made in "Schedules of Specific Commitments."
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B. Benefits and Costs
Benefits
Several benefits have been suggested to argue for multilateralism. The first one is transaction costs advantage. Some writers contend that if activities undertaken between each pair of States are substantially the same, "large gains may be expected through multilateral organization." 16 This advantage was defined as "political economies of scale." 17 Ruggie observed that one important reason for turning to multilateral institutions is cost, "because to organize them differently would be more costly." 18 In terms of investment treaties, the United Nations Conference for Trade and Development ("UNCTAD") predicted that if international investment would be totally regulated by bilateral investment treaties ("BITs"), a network with more than 18,000 treaties of this kind is needed, 19 which is indeed very difficult, if not impossible, to be achieved. However, the benefit of transaction cost should not been overestimated because it would be traded off by the spread of costs arising from the indivisibility of mutlilaterism.
The second benefit is to alleviate the "fragmentation of governance." The fragmentation has been recognized as an important concern of international law. 20 As for investment treaties, a similar concern has also been raised since in some investment disputes the same provisions were inconsistently interpreted under identical or similar circumstances. This phenomenon contributes to the 'legitimacy crisis' of investment treaties. 21 The coherence and certainty are fundamental to any body of law including international law. However, all laws are based on diverse social background. The more dynamic social circumstances and individual situations are, therefore, the more flexible law tends to be. The United Nations International Law Commission ("ILC") evaluated the "fragmentation of international law" in a neutral manner as having "both positive and negative sides." 22 While often creating conflicting institutional practices, it reflects "the rapid expansion of international legal activity into various new fields and the diversification of its objects and techniques." 23 Alvarez rightly warned the hazards of 'premature de-fragmentation' in international investment law.
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The third benefit is ' democracy. ' Multilateralism is arguably "an alternative concept to a hegemonic order that is characterized by rules that unilaterally favor the hegemon's self-interest without placing other participating actors on an equal footing." 25 This argument seems appealing, especially for non-hegemonic States who have long been criticizing the 'democratic deficit' in international law. As a general rule, the more States that are involved in multilateral negotiations will dilute the hegemonic political power of the few. However, more states does not necessarily bring about better results, as more self-interests often correlate to less efficient lawmaking. Moreover, multilateral institutions might be a more favorable forum for the hegemonic competition between great powers than bilateral forum.
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Because the above-mentioned benefits are not always reliable, it is necessary to find a way how they come into reality in practice. For example, it is obvious that the benefit of diffuse reciprocity is prospective in nature. Several contingent factors would, however, determine whether, to what extent, and when it can be realized. They include: (1) whether a State is capable of pursuing the benefit; (2) whether the beneficiary States are more inclined to act in good faith to enhance diffuse reciprocity; and (3) whether effective mechanisms are designed in multilateral institutions to enhance diffuse reciprocity. With regard to an investment treaty regime, Salacause and Sullivan recognized that BITs were entrusted with the following three goals: (1) investment protection; (2) market liberalization; and (3) investment promotion. 27 For developing countries, there is no conclusive evidence that BITs can significantly promote capital flow to their markets, 28 which is the foremost benefit for them. As for investment protection, BITs are quite effective.
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As far as developing countries are concerned, this benefit may be important as 'host' States because it enhances the confidence of foreign investors. 30 However, this benefit is of little significance as 'home' States since few developing States are important investment destinations. Although Salacause and Sullivan's research is based on BITs, their finding also applies to multilateral investment regime.
Costs
Turning to the costs of multilateralism, it suffices to examine the indivisibility of multilateral institutions. As mentioned above, once a State makes commitments within a multilateral institution, it has to fulfill obligations towards every other member of that institution. In addition, States that claim to honor commitments may increase over time as multilateral institutions may expand their members. In this case, commitments would be more dynamic and demanding over time. Accordingly, no politician can afford to ignore the attitudes of constituents. The Multilateral Agreement on Investment ("MAI") negotiations failed partly due to this political considerations, which focused more on costs.
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C. Community Approach
Inspired by the ideas of Simma on the implications of the emergence of the international community interest on bilateralism, 33 Schill also contended that the multilateralization of international investment law is closely related to a community approach. Schill argued that multilateralism "stresses the primacy of international law over national interests, and presupposes that international relations are order on the basis of non-discriminatory principles that apply to all States."
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First, why is the community approach taken in international affairs? Simma contended that the emergence of community interest and the recognition of its significance are the two fundamental reasons for shifting the traditional bilateralism approach to the community approach in international law. 35 The foundation of the GATT is a prime example in this regard. In designing new legal regimes "to save succeeding generations from the scourge of war," 36 the founding members of the UN recognized that "beggar my neighbor" trade policies prevailing in the 1930s was one of important causes for World War II. 37 To date, the maintenance of peace is still considered as one of 'Ten Benefits' that WTO has helped bring about. 38 In other words, World War II made the States recognize that free trade had become a significant 'community concern' or 'community interest,' therefore, a multilateral regime was necessary. However, the story is quite different with respect to international investment. International investment played a minor role compared to international trade in the 1940s. Therefore, the regulation of international investment did not qualify as a 'community interest.' It was not until the 1990s that international investment became another 'engine' like trade for international economy. Nevertheless, it seems too early to argue that the regulation of international investment has According to Simma, multilateralism such as the GATT or the UN may be founded on the condition of 'community interest.' This means that multilateral regimes are 'fact-driven'; they are instrumentalized as a passive response to existing facts. However, such a passive manner might result in terrible losses, which have been demonstrated by the foundation of the GATT or the UN. One can argue that multilateral regimes can also be 'institution-driven.' In other words, a regime can be created or expanded for the 'community interest,' which, in turn, enlists more support from parties to the regime. As far as international investment is concerned, it is hard to argue that there is strong 'community interest' to support multilateral regime if monitoring the share of inflow FDI ("IFDI") to the 50 Least Developed Countries, nearly a quarter of all States across the world, is less than 2 percent out of total IFDI in 2011. 42 From the 'institution-driven' perspective, multilateral regimes on investment are still desirable. Second, what is the proper meaning of the community approach? Indeed, multilateral governance, as a rule, requires some disciplines such as non-discrimination. However, the community approach should stop here. A noticeable characteristic of 'community' is 'solidarity,' which means the interests of the disadvantaged in a 'community' should be given special sympathy. 43 This community approach has long been advocated by developing countries in the New International Economic Order ("NIEO") movement since the 1960s. 50 To this end, developing countries appealed that "the agreed differences in development of the developing countries and their specific needs" should be taken into account. 
III. What can TPP Negotiators Learn from Prior Attempts to Multilateralize International Investment Law?
A. Introduction
From the perspective of the TPP negotiations regarding investment, one should focus on prior attempts within the GATT/WTO and OECD for two reasons. First, the negotiations on investment in both the TPP and GATT/WTO are integrated into broader bargains. This gives negotiating parties flexibility to bargain over many issues and reach a package deal. The second is that, while negotiations on investment in both the TPP and OECD are regional in nature, both have profound multilateral implications. While the Havana Charter for an International Trade Organization (hereinafter Havana Charter) focuses on trade, it is also related to investment. The Havana Charter stressed the 'great value' of international investment for "economic development and reconstruction, and consequent social progress" and seemingly took it for granted that investment treaties would promote investment. 53 Interestingly, the Havana
Charter was devoted in a large extent to developing countries whose concern was to protect their sovereignty, rather than those of the US, a State playing a significant role in drafting the Havana Charter and who intended this instrument to provide a shield for its oversea investment. The Havana Charter stressed that a host State would have the 'right' to "take any appropriate safeguards necessary" to prevent foreign investment from being used as a basis for "interference in its internal affairs and national policy." Furthermore, a host State would have the right to determine "whether and, to what extent and upon what terms it will allow future foreign investment." 54 As such, the US was dissatisfied with the Havana Charter.
55
Although the intention of the US to create an investment regime within the multilateral trade regime was frustrated in the 1940s, it did not stop such endeavors. E.g. the US proposed that the investment agenda be included in the GATT Tokyo Round negotiations. It was not successful again due to strong resistance from developing countries. 56 However, in the 1980s, they witnessed the US successfully include investment as a new negotiation agenda in the GATT. In 1982, the US referred a dispute to the GATT regarding Canada's foreign investment review mechanism. 57 The GATT Panel decided that the requirement by Canada asking foreign investors to satisfy the obligations in terms of local content and export performance breached the GATT's provision of national treatment, 58 giving the US another opportunity to argue for the inclusion of investment issues within the GATT. Furthermore, the US and like-minded States offered promises, e.g., more market concessions on trade in goods, in exchange for developing countries' supports to negotiate investment rules within the GATT. As a result, investment became an important negotiation agenda item during the GATT Uruguay Round. Nevertheless, many liberal commitments proposed by developed countries were rejected or watered down, e.g., the scope of the Trade-Related Investment Measures ("TRIMs") covered by the TRIMs Agreement is far more limited than those envisaged by developed countries.
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Even though a comprehensive investment regime was not developed during the GATT period, developed countries kept on pursuing such efforts. At the 1996 Singapore Ministerial Meeting, developed countries proposed an initiative to enhance negotiations on investment rules, which was opposed by most developing countries led by India, Malaysia, Egypt and Uganda. Notwithstanding, at that occasion, it was decided to "establish a working group to examine the relationship between trade and investment."
60 Five years later, developing countries' attitudes changed somewhat positively. They recognized the desirability of a multilateral investment regime and agreed to launch negotiations. 61 On the other hand, these countries stressed once again that their special needs for development should be given favorable consideration. 62 Therefore, it can be assumed that developing countries could accept an 'institution-driven' multilateral regime on investment. However, no actual progress has been achieved since then. In August 2004, the WTO General Council decided that investment issues would be excluded from the Work Program set out in the Doha Ministerial Declaration; no work in this respect would The MAI negotiations were initiated by and confined to the OECD Member States since the mid-1990s. This MAI program represented the most ambitious attempt to multilateralize international investment law after World War II, even though it is regional in nature. In 1991, two subordinate bodies of OECD, the Committee on International Investment and Multinational Enterprises ("CIME") and the Committee on Capital Movements and Invisible Transactions ("CMIT"), started to consider the possibility of negotiating a comprehensive international investment instrument. In 1995, they suggested that "the time is ripe to negotiate a MAI" because the significant growth of FDI flows over the past years benefited not only OECD countries, but also a growing number of non-OECD countries. 64 Obviously, they presumed that multilateral governance of investment was not a regional concern any longer, but a global concern. OECD realized that WTO would not be a favorable forum for negotiation as most members were developing countries. Rather, OECD would better suit the interests of developed countries. 65 OECD could thus infer that a multilateral goal could be achieved with regional means. In other words, a regional program could have profound multilateral implications. This intention was confirmed by the fact that, from the outset, MAI was designed not to be confined to the OECD Member States, 66 but open to non-OECD States. 67 OECD Member
States did not worry much that the MAI negotiations were conducted in a closed manner in such a way that would prevent MAI from being accepted by developing countries. Indeed, some developing countries were believed to embrace MAI due to the pressure.
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The MAI negotiations were aimed to "set a high standard for the treatment and protection of investment" and "achieve a high standard of liberalization covering 
B. Main Lessons from the Past Attempts
How to Evaluate the Role of Great Powers
Oppenheim once argued that great powers were "the leaders of the Family of Nations" and the progress of international law was "the result of their political hegemony." 72 The crucial role of great powers was ultimately determined by "nothing else than [their] actual size and strength," even though Oppenheim recognized that it was "a minor Power" that frequently took "initiative towards the progress." 73 Human history has also shown that multilateral institutions, in practice, are often dominated by a handful of great powers.
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Investment rule-making within the GATT/WTO and OECD shows that Oppenheim's proposition still applies considering that investment issues obviously would not have been included into the Havana Charter due to strong opposition of the US, the sole country capable of conducting large outward investments in the 1940s. Similarly, the US was crucial in expanding coverage of GATT to include investment in the 1980s. Conversely, the reluctance of the US to lead the MAI negotiations was an important factor for the failure of MAI, even though the negotiations within OECD did originate from an initiative it proposed in 69 Id. 70 Nonetheless, the role of developing countries should not be ignored because they have been increasingly influential in international affairs since World War II. This is not only because the principle of sovereign equality 77 enables them to bargain with developed countries on an equal legal footing, but also because their political power as a whole has expanded significantly. Among the 23 States who signed the Final Act for the establishment of the GATT, e.g., only ten parties were from the West.
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The protection of sovereignty was a prior concern for non-Western States because their political independence was often encroached by Western powers in recent history. 80 This awkward negotiating structure was a major reason a multilateral investment treaty was not adopted, in spite of the fact that the investment issue was included in the Havana Charter negotiations. Therefore, great powers were tactically wise enough to shift the investment negotiations from WTO to OECD in the 1990s. As such, the powers that be could fully take advantage of their predominant power and resources. Meanwhile, some commentators maintained that the civil protest from developing countries was an important factor for the failure of the MAI negotiations. 81 However, developing countries were not entitled to block negotiations to which they were not negotiating parties. Furthermore, neither did such nations have institutional support as they did in the GATT/WTO where they can mobilize quite effectively to engage with developed countries.
How to Evaluate the Limit of 'High Standards'?
Negotiations on investment rules within OECD and the GATT/WTO raised other concerns, namely, that developed and developing countries alike would oppose 'high standards.' With regard to the MAI negotiations, OECD officials appeared confident to believe that "the MAI exercise was primarily a task of assembling the technical elements from various existing international investment agreements into a rational whole."
82 Therefore, they suggested very limited exceptions and temporary deviations from general disciplines. As negotiations progressed, however, they began realizing that negotiations might fail without increased flexibility. Thus, a "country-specific approach" was adopted and the OECD Member States listed some exceptions which they deemed necessary in light of their specific national circumstances. 83 The MAI draft became littered with exceptions, 84 and a 'technical' exercise evolved into a 'political' one.
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In the GATS, developed countries are far more competitive than developing countries with respect to trade in services, and the pursuit of 'high standards' in this area is of great importance. However, developed countries accepted a more moderate approach than in the MAI negotiations, consisting of the following three primary features. First, liberalization will be realized progressively rather than once and for all. The GATS provides 'successive' rounds of negotiations after entering into force. 86 It also employs a 'positive approach' rather than 'negative one.' 
IV. Potential Implications of TPP Negotiations on the Multilateralization of International Investment Law
A. A Brief Description of the Investment Agenda in TPP Negotiations
Before the negotiation drafts were leaked in June 2012, little was known as to either the text or the process of negotiations regarding investment rules. Numerous comments were nevertheless made by various actors including individuals and NGOs. Generally, they did not oppose negotiations on investment rules, but rather put forward a range of suggestions, such as allowing national measures to prevent and mitigate financial crises, creating a level playing field between State-owned and private enterprises, and preventing investors from abusing investment treaties.
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Among various issues, the dispute settlement mechanism ("DSM") provoked debates because the investor-State DSM has been undergoing serious doubts and criticism for over a decade. 91 Some comments suggested that the investor-State DSM prevalent in current investment treaties should be replaced by the State-State DSM.
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Others suggested that the principle of local remedies be respected.
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The only official description on the progress of TPP negotiations on investment rules was outlined by the negotiating parties in November 2011 (hereinafter the 2011 Outline):
The investment text will provide substantive legal protections for investors and investments of each TPP country in the other TPP countries, including ongoing negotiations on provisions to ensure non-discrimination, a minimum standard of treatment, rules on expropriation, and prohibitions on specified performance requirements that distort trade and investment. The investment text will include provisions for expeditious, fair, and transparent investor-State dispute settlement subject to appropriate safeguards, with discussions continuing on scope and coverage. The investment text will protect the rights of the TPP countries to regulate in the public interest. 
B. Implications of the TPP Investment Chapter Negotiations
Although negotiations over the TPP Investment Chapter are regional and ongoing, they will have global implications. The 2012 World Investment Report, e.g., has paid special attention to TPP developments. 97 One implication is that as more States join, TPP may evolve into to a multilateral or quasi-multilateral treaty, as the MAI negotiations intended to do; likewise, the TPP Investment Chapter might become a basis or a model for new multilateral rule-making on investment. Currently, the TPP parties include a group of 11 diverse States. The P4 Agreement is the first multi-party free trade agreement linking Asia, the Pacific, and Latin America. 98 From an economic perspective, among the existing 11 negotiating parties, there include four major economies such as Australia, Canada, Mexico and the US. As far as investment flow, in 2010, the US, Singapore, Australia, Canada and Mexico were ranked the top 20 host States, and the US, Singapore, Australia, Canada were among the largest 20 investment destinations.
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From a legal perspective, the involvement of the US, the most innovative actor in international investment law and the de facto leading State in TPP negotiations, might bring some new input into the current investment regime. TPP negotiations would directly affect the future application of investment treaties among the current negotiating parties. Depending on its implementation, more investment treaties between TPP negotiating parties and non-TPP negotiating parties may be indirectly affected by the TPP investment regime.
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C. Strategies for TPP Investment Chapter Negotiations
The multilateralization of investment governance has yet to be successful. Due to repeated failures, one may be worried if TPP negotiations were to result in a similar fashion to the MAI negotiations. However, TPP negotiations are expected to be more fruitful than in the past.
First, several developing countries are taking the initiative to negotiate an investment regime in the framework of TPP. There are few hegemonic developed States except for the US in the core group. Serious disagreements between developing and developed countries over issues, such as the standard of compensation for expropriation and investment admission, have always been a critical factor repeatedly preventing multilateral investment rule-making. As commonly shown in the past negotiations in Havana, MAI, and Doha, the initiatives of developed States were frequently discouraged by developing States. Developed States were often criticized for focusing on the interests of investors, most of whom are their nationals. When the P4 States started negotiations on investment rules in 2008, the US played a leading role. In particular, President Obama in his second term would speed up the TPP negotiations in order to qualify him as "America's first Pacific President" and to position the US as "a Pacific nation" to "strengthen and sustain our (US) leadership in this vitally important part of the world." 117 Second, there was not a robust network between major non-European OECD Member States and major European OECD Members during the MAI negotiations. This was an important reason why there was no consensus to the meaning of 'high standards' in investment regimes, even though almost every OECD Member State advocated for such 'high standards.' Serious disagreements unexpectedly arose.
In contrast, a network of investment treaties has been set up among TPP negotiating parties. As the negotiation text was provided by the US, it is appropriate to review this network from the American perspective. To date, the US has concluded investment treaties with six out of the 10 TPP negotiating States: four bilateral Obviously, these existing treaty frameworks have substantially reduced discrepancies in TPP negotiations. It is thus sensible not to invite other great powers, especially China to negotiations since some important divergences remain between China and existing TPP negotiating parties, especially the US, 118 even though the inclusion of China is of significance for the future of TPP and is believed to be an important policy goal for the US.
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Nevertheless, disagreements exist and may arise during negotiations among TPP negotiating parties. In addition to the disagreements indicated in the 2011 Outline, Australia significantly shifted its attitude towards the investor-State DSM. This kind of DSM is a core element of foreign investment treaties and has always been pursued by developed countries including Australia. In April 2011, however, the Gillard Government issued a trade policy statement, 120 which declared that Australia would discontinue the traditional practice of seeking "the inclusion of investor-state dispute resolution procedures in trade agreements with developing countries at the behest of Australian businesses." 121 It suggested that Australian investors with a plan to invest in the developing world "need to make their own assessments about whether they want to commit to investing in those countries." 122 In early 2003, Australia, in its FTA with the US, rejected the investor-State DSM arguing that, as a developed host State, Australia could protect foreign investors well. There are complicated grounds for criticizing investor-State DSM. Critics believe that investment tribunals would often interpret investment treaties too broadly. More importantly, substantive contents of those treaties are ambiguous so that it may be difficult for different tribunals to apply them in a consistent way. In this case, it is not legitimate to attribute substantive deficiencies to procedural failures. A better choice for TPP negotiating parties is, in addition to improving substantive provisions, 123 to refine the investor-State DSM, 124 rather than throw it away.
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Third, the more States involved in discussions generally correlates to less efficient negotiations. Trade negotiations within the GATT/WTO provide convincing evidence. In the past sixty years, negotiation periods for each 'Round' are generally Trading Our Way to More Jobs and Prosperity, at 14, available at http://www.dfat.gov.au/publications/trade/tradingour-way-to-more-jobs-and-prosperity.pdf (last visited on Sept. 9, 2013 extended and prolonged. While some other factors such as the expansion of issues are partly to blame, the dramatic increase in the number of parties is a critical. factor. As far as the MAI negotiations, there were twenty-nine OECD Member States involved in negotiations in 1998. Currently, there are only 11 States participating in TPP negotiations. Consequently, negotiations may be conducted more efficiently in the TPP context than those in the MAI and WTO contexts.
D. Towards a Model Multilateral Investment Regime
A Brief Critique on the Modern Investment Treaty Regime
The modern investment treaty regime was born in the mid-twentieth century in order to protect and promote international investment. Since then, the investment treaty regime has been undergoing unprecedented criticism, which come from both developing countries 126 and even developed countries. 127 This regime has also been reproached by the civil society across the world.
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In this regard, several proposals are suggested to refine the current investment treaty regime through restructuring the relationship between developing and developed countries, between host States and foreign investors, and economic and non-economic concerns. 129 Since TPP Investment Chapter negotiations may bring about profound multilateral implications, it is anticipated that they can contribute much to the process of multilateralization of international investment law.
What TPP Negotiating Parties Have Done?
Although no further official message on investment regime has been released since the leaked text, recent practices of several TPP negotiating parties would suggest what they have done to improve their investment treaties, which may be developed further in the TPP negotiations. The US should be mentioned first because it has not only provided the negotiation text of TPP Investment Chapter, but also played a leading role in the recent global reconstruction of the investment treaty regime. As a response to having been sued In particular, it provides how to make international settlement mechanisms more transparent and controllable in order to protect its public authority. Australia is another State which plays a key role in negotiating a good TPP Investment Chapter. In addition to its new -arguably hostile -attitude towards the investor-State DSM, the Gillard Government decided that it would not support provisions "that would confer greater legal rights on foreign businesses than those available to domestic businesses."
136 Furthermore, Australia would not support provisions that would damage its ability to make laws on social, environmental and economic matters which would not be used to discriminate between domestic and foreign businesses. 
What More Could TPP Negotiating Parties Do?
While some TPP negotiating parties, in particular the US, have taken some measures to reform the current investment treaty regime, there are more that can be done. First, a new principle of S&D treatment should be included in the TPP Investment Chapter. The contemporary world is of great diversity. States are different in terms of geography, territory, population, economic development, cultural tradition, and national governance. As TPP negotiating parties are not an exception in this regard, a proper community approach is needed in order to organize these divergent States. As discussed above, the so-called generalized principles of conduct have not been adhered to rigidly and should be flexibly applied in the multilateral context, which can be discerned from the GATT/WTO granting the S&D treatment to developing countries. The gap between developing and developed countries in terms of international investment is larger than that in terms of international trade. This disparity, however, has hardly been considered in drafting and implementing current investment treaties. These treaties should be, in principle, devoted to 'mutual' encouragement and protection of investment between Contracting States. As Sornarajah rightly pointed out, however, "the statement disguises the important fact that the flow that is really contemplated is in reality a one-way flow of investment form the developed state to the developing states."
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Probably inspired by the failure of MAI negotiations, the UNCTAD soon suggested that the S&D treatment be included in investment treaties. 139 Unfortunately, that suggestion appears not be taken seriously. It must be a significant development if the S& D treatment could be incorporated in future TPP Investment Chapters. Noticeable is that the prevailing S&D arrangements in treaties are created out of economic concern. This concern remains in TPP negotiations because many developing countries would be potential parties. Second, some operative provisions on investment promotion should be included in the TPP Investment Chapter. Investment promotion is another important purpose for Contracting Parties to investment treaties, especially for developing countries. Investment treaties are, however, far less effective for investment 'promotion' than investment 'protection.' There has been no definitive evidence that investment treaties significantly promote investment flow. 141 Theoretically, as discussed above, diffuse reciprocity as a benefit arising from multilateralism is often illusory. Therefore, effective provisions on investment promotion should be sought to make diffuse reciprocity a reality. Unfortunately, the leaked TPP Investment Chapter is silent in this regard.
To include effective investment promotion provisions may be an appropriate response to concerns that investment treaties "do not do enough to attract foreign investment." 142 In current investment treaties, such provisions have their place in preambles. They are "normally of a very general nature, confirming the good intentions of the contracting parties to promote foreign investment through the conclusion of the investment treaties." 143 Nevertheless, some investment treaties include investment promotion provisions in their operative part. Article 26 of the FTA between European Free Trade Association and Lebanon (2004), e.g., provides that investment promotion activities between the parties should take the form of "development of mechanisms for joint investments, in particular with small and medium enterprises of the Parties." 144 Because overwhelming foreign investment is conducted by private investors, it is difficult, if not impossible, for host States to impose enforceable obligations on private investors requiring them to invest in a specific destination. Neither is it practical for them, on their own, to legally oblige themselves to invest in developing countries, even though some host States can promote capital flow through various instruments such as State owned enterprises. 145 Even in this situation, however, many facilities, supports and incentives, even though which are obligatory for neither investors nor States, can work well in promoting investment flow to developing States. As the UNCTAD rightly suggested, if a voluntary commitment is properly implemented, "its effect might be as strong as a legally binding obligation."
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Third, a Side Agreement on code of conduct of transnational corporations in TPP Investment Chapter should be considered. As discussed above, whether benefits and costs from multilateral regimes are balanced among States may be crucial to maintain their continuous support. In the past, the focus was largely on the interactions between States which urged developed countries to make and honor commitments favorable to developing countries and to be accused of failing to do so. States negotiate and sign investment treaties, but investors take benefits directly from them. Investment claims which make host States suffer are not brought by home States or Contracting Parties to investment treaties, but by the investors, the beneficiaries of investment treaties. Therefore, in addition to the traditional Stateoriented perspective, the position of investors should also be considered in order to enhance a better investment regime.
Most investment treaties are silent on the conducts of investors. a good option and has been actually employed in the P4 Agreement. In addition to the main agreement, the P4 Agreement includes two side agreements such as Environment Cooperation Agreement and Labor Cooperation Memorandum of Understanding. These two side agreements are binding, however some of their provisions are "best endeavor clauses," 151 and as such are non-binding.
Two suggestions are recommended for a Side Agreement regarding the conduct of investors. First, in addition to the OECD Guidelines and UN Draft, such an agreement should pay special attention to the behaviors of investors repeatedly described by arbitral tribunals. Second, the Side Agreement should be flexible and include not only obligatory provisions, but also non-obligatory provisions.
The last initiative is to establish an appellate mechanism for reviewing arbitral awards. Wälde observed that modern international investment law develops "mainly out of cases, and less out of treaties." 152 This observation has two implications.
On the one hand, significantly growing investment treaties-based claims since the mid-1990s have made both States and investors realize the powerful 'muscle' of investment treaties. 153 On the other hand, investment tribunals have garnered attention partly because they produced a number of awards which provoked controversies mainly due to conflicting interpretations of the same provisions in similar cases.
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As indicated above, the better response to criticism toward the investor-State DSM is to improve it. In this regard, the US obviously has taken a leadership role. "Providing for an appellate body or similar mechanism" is one of the negotiating objectives in the 2002 BTPA, whose purpose is to enhance the interpretation of investment treaties coherent. 155 This objective was confirmed in the 2004 US Model BIT, which proposes two mechanisms for review of arbitral decisions: 'separate' (in the case of BITs) and 'multilateral' (in the case of multilateral treaty on investment) review mechanisms. 156 Since 2003, at least nine investment treaties signed by the US have mentioned the possibility of establishing a bilateral appellate mechanism. 157 In particular, the Dominican Republic-Central America-US FTA requires that within three months of the date of entry into force of this Agreement, a Negotiating Group should be established to develop an appellate body or similar mechanism to review arbitral awards.
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Such an approach analogous to national judicial review has been considered by the International Center for Settlement of Investment Disputes ("ICSID") Secretariat. In 2004, the Secretariat proposed to establish an appellate system within the ICSID arbitration mechanism. 159 In 2005, the Secretariat appeared to prefer a multilateral appellate mechanism rather than a separate one. However, it was considered too early to introduce the appellate mechanism because of "technical and policy issues." 160 The important point is that, in the opinion of the Secretariat, it is still necessary to establish an appellate system. 161 The ICSID Secretariat's shift to support a multilateral appellate mechanism has been accepted in the 2012 US Model BIT; 162 the approach of 'separate' appellate mechanism has been abandoned. Pursuant to the leaked negotiation text of Investment Chapter, TPP negotiating parties follow the new position of the 2012 US Model BIT. 163 However, TPP negotiating parties have misunderstood the nature of the current negotiations; unlike a BIT which is applicable to two Contracting Parties only, TPP negotiations have involved eleven States with more who are expected to join. Therefore, it is an appropriate time to consider an appellate mechanism for reviewing arbitral awards and to realize the policy goal enshrined in the 2002 BTPA 164 and a number of investment treaties the US has signed.
165
V. Conclusion
The UNCTAD observed that negotiations on BITs "are losing momentum" and regional treaty-making "is gradually moving to center stage," which, it predicted, would "represent a step towards multilateralism." 166 TPP negotiations might support this presumption in the near future. Given the diversity of States involved and the comprehensiveness of coverage and the depth of commitments, TPP negotiations, although they are being conducted at a regional level, may have profound multilateral implications and offer a new hope for multilateral investment governance in the wake of MAI failures within OECD and the stagnation of investment rule-making agenda within WTO. Due to the determination of great powers, especially the US, and the effective negotiation strategies, TPP negotiations including an Investment Chapter are expected to be successfully concluded. In order to make the TPP investment regime contribute as much as possible to a more equitable, balanced and predictable investment regime as a whole, more initiatives deserve consideration, which include the inclusion of a new principle of S & D treatment, incorporation of operative provisions of investment promotion, a Side Agreement on the code of conduct of transnational corporations, and an appellate mechanism for reviewing the arbitral decisions.
